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[Ed. Note. — For other cases, see Ejectment, Cent. Dig. §§ 16-29; 
Dec. Dig. § 9.* 4 Va.-W. Va. Enc. Dig. 884.] 

4. Appeal and Error (§ 837*) — Subsequent Appeals — Record on 
Former Appeal. — In passing upon the sufficiency of evidence to sup- 
port a verdict of the jury, the court cannot look to the record of the 
evidence introduced at a former trial of the same case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3262-3272, 3274-3277, 3289; Dec. Dig. § 837.* 1 Va.-W. Va. Enc. 
Dig. 505.] 

5. Ejectment (§ 9*) — Title of Plaintiff. — As a general rule a plain- 
tiff, to recover in an action of ejectment, must derive title from the 
commonwealth by a proved or presumed grant or establish title by 
adverse possession. 

[Ed. Note. — For other cases, see Ejectment. Cent. Dig. §§ 16-29; 
Dec. Dig. § 9.* 4 Va.-W. Va. Enc. Dig. 875; 14 Va.-W. Va. Enc. Dig. 
366; 15 Va.-W. Va. Enc. Dig. 319.] 

6. Ejectment (§ 9*) — Prior Possession of Plaintiff. — Where the de- 
fendant in ejectment entered upon the peaceable possession of the 
plaintiff without title or authority, plaintiff may recover without proof 
of title. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. §§ 16-29; 
Dec. Dig. § 9.* 4 Va.-W. Va. Enc. Dig. 877; 14 Va.-W. Va. Enc. Dig. 
306; 15 Va.-W. Va. Enc. Dig. 319.] 

Error to Circuit Court, Buckingham County. 

Action by one Spriggs and others against J. D. Jamerson. 
Judgment for the defendant, and plaintiffs bring error. Af- 
firmed. 

Harrison & Long, of Lynchburg, for plaintiffs in error. 
A. B. Dickinson, of Richmond, for defendant in error. 



HUFF et al. v. WELCH. 
June 12, 1913. 

[78 S. E. 573.] 

1. Wills (§ 330*) — Testamentary Incapacity — Evidence — Instruc- 
tions. — Where, in a suit to contest a will on the ground of mental 
incapacity of testator about 78 years old at the time of the execution 
of the will, the testimony of the attesting witnesses and neighbors 
showed testamentary capacity, instructions correctly defining mental 
capacity to execute a will by one enfeebled by age and placing the 
burden of proof on proponent sufficiently submitted the issues, so 
that the refusal of requested instruction was not erroneous. 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 779-781; Dec. 
Dig. § 330.* 1 Va.-W. Va. Enc. Dig. 604; 15 Va'.-W. Va. Enc. Dig. 71.] 

2. Wills (§ 50*) — Testamentary Capacity. — One who has sufficient 
capacity to understand the nature of the business in which he is en- 
gaged in the execution of his will to comprehend generally the ex- 
tent of his estate and to recollect the objects of his bounty, and to 
assent to the provisions of the will, possesses testamentary capacity. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 96-100; Dec. 
Dig. § 60.* 13 Va.-W. Va. Enc. Dig. 710; 14 Va.-W. Va. Enc. Dig. 
1077; 15 Va.-W. Va. Enc. Dig. 1070. 

For other definitions, see Words and Phrases, vol. 8, pp. 6929-6931.] 

3. Appeal and Error (§ 1002*) — Review — Conflicting Evidence. — 
Opinions of witnesses that testator was not competent to make a 
will based on facts not sustaining the opinions do not conflict with 
evidence of witnesses to facts showing testamentary capacity at the 
time of the execution of the will, and who unite in stating that tes- 
tator's mind was then clear and good, and he knew what he was 
doing. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3935-3937; Dec. Dig. § 1002.* 1 Va.-W. Va. Enc. Dig. 620; 14 Va.- 
W. Va. Enc. Dig. 101; 15 Va.-W. Va. Enc. Dig. 73.] 

4. Appeal and Error (§ 1005*) — Verdict — Conclusiveness. — Though 
the jury are the judges of the weight and credibility of the testimony, 
and though a verdict approved by the trial court is entitled to the 
highest respect in the appellate court, the appellate court will set 
aside a verdict clearly wrong. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3860-3876, 3948-3950; Dec. Dig. § 1005.* 1 Va.-W. Va. Enc. Dig. 
605.] 

5. Wills (§ 55.*) — Testamentary Capacity — Evidence.— Where, in a 
suit attacking the validity of a will on the ground of testamentary 
incapacity, the testimony of the attesting witnesses and of reliable 
neighbors showing the capacity of testator to make a will was not 
contradicted, and there was other unconflicting evidence showing 
memory and capacity to understand business affairs at the time of 
the execution of the will and subsequently, a verdict of testamentary 
incapacity was contrary to the evidence, and must be set aside. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 137-158, 161; 
Dec. Dig. § 55.* 13 Va.-W. Va. Enc. Dig. 713; 14 Va.-W. Va. Enc. 
Dig. 1077; 15 Va.-W. Va. Enc. Dig. 1070.] 

Appeal from Circuit Court, Rappahannock County. 
Suit by M. J. Welch against W. J. Huff, executor of Edward 
H. Huff, deceased, and others attacking the validity of the will 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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of the deceased. There was a decree invalidating the will, and 
defendants appeal. Reversed. 



RECKER v. SOUTHERN RY. CO. 
June 12, 1913. 
[78 S. E. 580.] 

1. Master and Servant (§ 258*) — Injury to Servant — Actions — Dec- 
larations — Sufficiency. — A declaration in an action for injuries to an 
employee operating a boring mill, which alleges that the employee 
was assigned to the work by the foreman with direction to hasten 
it, that he went to work on a dark and foggy morning, that the elec- 
tric lights by which the shop was usually lighted were not burning, 
that the light over the boring mill was out of repair, that the ab- 
sence of light made it necessary for the employee to use a hand 
torch provided by the employer for emergencies, that he held the 
torch in one hand while operating the mill with the other, and that 
while operating the mill it became necessary to lean over to observe 
the progress of the work, and that in holding the torch over the 
machine to obtain light his hand was drawn into the mill, but which 
does not allege improper construction of the mill, or that the de- 
fect in the electric light had existed for a time sufficient to have af- 
forded the employer an opportunity to inspect and remedy it in the 
exercise of reasonable care, states no cause of action as against a de- 
murrer, for, if the torchlight as used furnished enough light, the ab- 
sence of the electric light was not the sole and proximate cause of 
the injury, and did not contribute thereto in any degree. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 816-836; Dec. Dig. § 258.* 9 Va.-W. Va. Enc. Dig. 718; 14 Va.-W. 
Va. Enc. Dig. 697; 15 Va.-W. Va. Enc. Dig. 657.] 

2. Master and Servant (§ 258*) — Injury to Servant — Contributory 
Negligence. — The declaration, though construed as alleging that the 
proximate cause of the accident was the absence of adequate light, 
is demurrable on the ground of the employee's contributory negli- 
gence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 816-836; Dec. Dig. § 258.* 9 Va.-W. Va. Enc. Dig. 718; 14 Va.-W. 
Va. Enc. Dig. 697; 15 Va.-W. Va. Enc. Dig. 657.] 

3. Master and Servant (§ 129*) — Injury to Servant — Defective Ma- 
chinery. — An employee sustaining a personal injury cannot recover 
on account of defective machinery, unless the defect was the proxi- 
mate cause of the accident. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 

*For other cases see same topic and section NUMBER in Dec. Dig. 
& Am. Dig. Key No. Series & Rep'r Indexes. 



